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Benjamin Andrew Perez appeals the district court’s dismissal as time-barred

of his petition for writ of habeas corpus.  Perez argues that the district court before

which he filed his original petition erred by (1) failing to inform him that it could

stay proceedings pending the resolution in state court of his unexhausted claims
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and (2) dismissing his petition without informing him that, absent cause for

equitable tolling, a subsequent petition would be time-barred under the Anti-

Terrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2244(d)(1).

In civil cases, a new rule of law applies retroactively if it was applied to the

parties in the case in which the rule was announced.  Harper v. Virginia Dep’t of

Taxation, 509 U.S. 86, 97 (1993).  Therefore, Pliler v. Ford, 542 U.S. 225 (2004),

applies retroactively to foreclose Perez’s principal assignments of error.  See

United States v. Newman, 203 F.3d 700, 702 (9th Cir. 2000) (holding that Harper

governs in habeas cases because they are “civil rather than criminal in nature”).  

Assuming, without deciding, that Perez’s additional assignments of error are

correct, his substantial delays in pursuing his claim after the erroneous dismissal

render him ineligible for equitable tolling of the statute of limitations.  See Guillory

v. Roe, 329 F.3d 1015 (9th Cir. 2003).

We decline to expand the certificate of appealability to address Perez’s

additional argument that he had fully exhausted his claims when he filed his

original habeas petition.  Even if his contention were correct, Perez would not be

entitled either to statutory or to equitable tolling.  See 28 U.S.C. §2244(d)(1)(B);

Guillory, 329 F.3d at 1017-18. 

AFFIRMED.


